I. INTRODUCTION
In Griffin v. Illinois,1 the Supreme Court recognized that " [t] here can be no equal justice where the kind of trial a man gets depends on the amount of money he has." ' 2 Since that time, the Supreme Court has spent a great deal ofjudicial energy defining and developing the scope of an indigent's rights in criminal proceedings. Recently, in Ake v. Oklahoma, 3 the Court expanded the rights of indigents one step further. In Ake, the Supreme Court held that when an indigent defendant demonstrates to the trial judge that his sanity at the time of the offense is likely to be a significant factor at trial, the state must provide access to a psychiatrist to assist the defendant in his defense. 4 While requiring the state to provide psychiatric assistance is consistent with the Supreme Court's gradual expansion of indigent defendants' rights, the Court in Ake left many questions unresolved. In leaving to the state the decision of how to implement this right, 5 the Court failed to define the exact level of the state's fiscal responsibility and left the opinion open to the possibility of over-extension. Moreover, the majority's holding seems to provide little protection against frivolous appeals. The Court also neglected to articulate the requirements necessary to satisfy the showing that the defendant must make to demonstrate that his sanity at the time of the offense is 1 351 U.S. 12 (1956) . In Griffin, the Court held that the state must provide an indigent defendant with a trial transcript when the transcript is necessary for an effective appeal.
that his client would raise an insanity defense at trial' 2 and requested that a psychiatrist examine Ake to determine his mental condition at the time of the offense. 13 The trial judge, relying on Smith v. Baldi, 1 4 rejected the defendant's contention that an indigent defendant has a constitutional right to receive psychiatric assistance when such assistance is necessary to the defense. 15 At trial, Ake's sole defense was insanity. 16 Although the defense presented psychiatric testimony concerning Ake's behavior at the state hospital, there was no testimony concerning Ake's mental condition at the time of the offense because he had never been examined on that point.' 7 The Court instructed the jurors that Ake could only be found not guilty by reason of insanity if he was unable to distinguish right from wrong at the time of the offense. 18 The jurors were further instructed that Ake was to be presumed sane unless he presented evidence sufficient to raise a reasonable doubt about his sanity at that time. 19 Because there was no psychiatric testimony about Ake's sanity at the time of the offense, Ake had a formidable task in presenting an adequate defense. The jury was not convinced by Ake's insanity plea and found him guilty on all counts. 20 At the sentencing proceedings, the prosecutor relied on the testimony of the psychiatrist who examined Ake and testified that Ake was dangerous to society. 2 1 Ake had no expert witness to counter this testimony or to present evidence to mitigate his punishment. 22 The jury sentenced Ake to death on the two murder counts and to 500 years imprisonment on both of the counts of shooting with intent to kill. 14 344 U.S. 561 (1953) . In Smith v. Baldi, the Court held that the trial court's refusal to appoint a psychiatrist to make a pretrial examination of the petitioner's sanity was not a violation of due process. Id. at 565. 15 105 S. Ct. at 1091. 16 Id. 17 Id. In response to the prosecutor's question of whether tests had been performed concerning Ake's mental condition at the time of the offense, the examining psychiatrists responded that no such tests were performed. Id III. THE SUPREME COURT OPINIONS
In holding that an indigent defendant is entitled under the constitution to the assistance of a psychiatrist both in preparing his defense and at the sentencing phase of the criminal proceedings, 29 Id. at 1094. Before reaching the merits of Ake's claim, the Court first resolved a jurisdictional conflict. Id. at 1092. The state argued that Ake had waived his claim for a psychiatrist since he failed to repeat his request for a court-appointed psychiatrist in his motion for a new trial. Id. The state thus claimed that this Court should not review this issue since the lower court's holding rested on an adequate and independent state ground. Id. Rejecting this argument, the majority noted that the claim concerned a constitutional question and that "when resolution of the state procedural law question depends on a federal constitutional ruling, the state law prong of the Court's holding is not independent of federal law, and our jurisdiction is not precluded. The analysis of these three factors compelled the Court to conclude that indigent defendants in Ake's situation should be provided access to a competent psychiatrist in preparing and presenting their defenses.
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The Court first reasoned that the vital nature of the individual's interest in the criminal proceeding is readily apparent when capital punishment is at stake. As the Court explained, " [ Although these factors appear to weigh in favor of providing Ake and similarly situated defendants with psychiatric assistance, Justice Marshall noted that "[a] defendant's mental condition is not necessarily at issue in every criminal proceeding... and it is unlikely that psychiatric assistance ... would be of probable value" in every criminal case. 50 The Court, therefore, required that a defendant demonstrate "to the trial judge that his sanity at the time of the offense is to be a significant factor at trial" before he is provided with 42 Id. The notion "that upon the trial of certain issues, such as insanity.., experts are often necessary both for prosecution and for defense," Reilly v. Barry this expert assistance. 51 The majority next applied this due process balancing approach to determine the constitutionality of the procedures employed at the capital sentencing proceeding. 5 2 Because Ake was denied psychiatric assistance, he was unable to rebut the prosecution's evidence of his future dangerousness. 5 3 The Court thus held that the lower court's refusal to grant Ake a psychiatrist at the sentencing proceeding was a denial of the accused's due process rights.
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Application of the three factors of the Mathews balancing test led Justice Marshall to conclude that Ake and similarly situated defendants must be accorded psychiatric assistance at the sentencing proceeding. First, the Court determined that both the defendant and the state have a compelling interest in an accurate determination and fair adjudication at the sentencing phase. 5 5 Second, the Court reasoned that the monetary considerations are no more persuasive in this context than at trial. 5 6 Third, the Court found that the probable value of psychiatric assistance is certainly as great in the sentencing proceeding as in other phases of the criminal trial. 57 In making these findings, Justice Marshall stressed the important function of the adversary system to "uncover, recognize, and take due account of shortcomings. . ." in the views of the prosecutor's psychiatrists. 5 8 As Justice Marshall stated, "[w]ithout a psychiatrist's assistance, the defendant cannot offer a well-informed expert's opposing view, and thereby loses a significant opportunity to raise in the jurors' minds questions about the State's proof of an aggravating factor." 59 After applying the balancing test, Justice Marshall concluded, that "[w]here the consequence of error is so great, the relevance of responsive psychiatric testimony so evident, and the burden on the state so slim, due process requires... psychiatric... assistance in preparation at the sentencing phase." 6 0 Applying these standards to Ake's case, the Court concluded that since "Ake's sanity was likely to be a significant factor in his defense" 6 1 and Ake's future dangerousness was a significant factor at the sentencing phase, 6 2 Ake was entitled to the assistance of a psychiatrist both in preparing his case and at the sentencing proceeding. Further, the Court concluded that "the denial of that assistance deprived him of due process." 6 3
Chief Justice Burger, concurring in the judgment, stated that the holding of Ake should be limited to the facts presented in the case. 64 Concerned with the "finality of the sentence imposed" in a capital case, Chief Justice Burger stressed that the indigent capital defendant is entitled to psychiatric assistance for the preparation and presentation of his insanity defense. 6 5 However, the ChiefJustice was hesitant to provide psychiatric assistance in non-capital cases where such protection may be unwarranted, stating that "[n]othing in the Court's opinion reaches non-capital cases." 6 6 In his dissent, Justice Rehnquist set forth two arguments. First, he argued that the facts of Ake do not "warrant the establishment of such a principle." ' 6 7 Second, Rehnquist asserted that the constitutional rule promulgated by the majority was too broad. 68 Justice Rehnquist stressed the brutal nature of the crime committed and the abundance of evidence disproving Ake's insanity in concluding that Ake did not make a sufficient showing that his sanity was likely to be a significant factor at trial. 6 9 Justice Rehnquist noted that under the constitution, "the burden of proving insanity 61 Id. at 1099. The Court found that Ake's mental state at the time of the offense was likely to be a substantial factor in his defense because of several variables. These variables include: the fact that Ake's sole defense was insanity, that his behavior at arraignment was so bizarre that the trial judge ordered a competency examination, that a state psychiatrist suggested that Ake be committed, that he was found competent to stand trial only after receiving heavy doses of sedation, that the psychiatrists who examined Ake for competency suggested that Ake's "mental illness might have begun many years earlier," and that Oklahoma recognizes the insanity defense. 69 Id. at 1101. In addition to the brutal nature of the crime committed, Justice Rehnquist pointed to "the month-long crime spree following the murders," as evidence raising little doubt as to Ake's sanity. Id. Moreover, Rehnquist also pointed to Ake's fortyfour page signed confession, containing no suggestion of insanity, as further evidence which questioned Ake's alleged insanity. Id.
[Vol. 76 can be placed on the defendant." '70 He reasoned that the burden was properly placed on Ake in this case, and that Ake simply failed to carry the burden. 71 In so concluding, Justice Rehnquist specifically considered Ake's failure to call lay witnesses "who could have testified concerning Ake's actions that might have had a bearing on his sanity at the time of the offense,"
' 72 the testimony outside the jury's presence of Ake's cellmate who stated "that Ake had told him that he was going to try to 'play crazy"' 7 3 and the state's failure to introduce any evidence concerning Ake's mental condition at the time of the offense. Furthermore, Justice Rehnquist criticized the majority for its failure to specify the requirements necessary to satisfy the defendant's preliminary showing that "his sanity at the time of the offense is likely to be a significant factor at trial." 7 5 Given this omission in the Court's opinion and the fact that Oklahoma law places the burden of raising a reasonable doubt as to one's sanity on the defendant, Rehnquist had little difficulty supporting his proposition that Ake was sane.
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Justice Rehnquist also disagreed with the majority's conclusion that Ake was entitled to psychiatric assistance at the sentencing proceeding because Ake's future dangerousness was a significant factor. 77 Justice Rehnquist noted initially that there was no need for the Court to even consider the issues raised by the sentencing proceedings since the majority remanded the case for a new trial to determine Ake's guilt. 7 8 Justice Rehnquist thus remarked that the discussion of the sentencing proceeding was purely dicta. 79 Finally, Justice Rehnquist stated that even if he were to agree that Ake was entitled to a state-appointed psychiatrist, he would not make the right as broad as the majority's rule. 8 0 Justice Rehnquist concluded that since a psychiatrist is not an advocate, but an expert whose advice is sought on a factual question, the defendant should be entitled only to "one competent opinion ... from a psychiatrist who acts independently of the prosecutor's office." 8 ' Rehnquist found no constitutional mandate which would entitle the defendant to an opposing psychiatric view. 8 2
IV. THE COURT'S EXPANSION OF INDIGENT'S RIGHTS
Over fifty years ago, in Powell v. Alabama, 8 3 the Supreme Court recognized that "the right to the aid of counsel is of... fundamental character, '8 4 and that it is the duty of the trial judge to appoint counsel for the defendant when the defendant is charged with a capital offense and is "unable to employ counsel." 8 5 Since that time, the Court has been increasingly attentive to the needs of indigent defendants in criminal proceedings. The Court's commitment in Ake to assuring indigent defendants meaningful access to the judicial process 8 6 reflects the judicial trend toward minimizing the disadvantages which confront indigents in criminal trials.
The cases in which indigents' rights are involved emphasize the due process guarantee of fundamental fairness. In Ake, for example, the Court stated that "[t]his Court has long recognized that when a State brings its judicial power to bear on an indigent defendant in a criminal proceeding, it must take steps to assure that the defendant has a fair opportunity to present his defense. T 8 7 This principle is grounded in the "Fourteenth Amendment's due process guarantee of fundamental fairness," 8 8 and "derives from the belief that justice cannot be equal where, simply as a result of his poverty, a defendant is denied the opportunity to participate meaningfully in a judicial proceeding in which his liberty is at stake." 8 9
Recognition of indigents' disabilities and rights led the 93 The Court also held that an indigent defendant may not be compelled to pay a filing fee before filing a motion for leave to appeal, 9 4 that an indigent defendant's right to counsel in a state criminal conviction extends to first appeals as a matter of right, 9 5 "and that such assistance must be effective." 9 6
Prior to Ake, the Supreme Court had never addressed squarely the question of an indigent defendant's right to state-appointed psychiatric assistance in presenting his defense. 9 99 In both Smith and McGarty the courts held that the defendants were not denied due process when the trial court failed to provide the defendants with a state subsidized psychiatrist. 1 0 0 In both cases, however, the state had provided at least two impartial experts to examine the defendant.
The question of whether denial of a psychiatric examination to the defendant constitutes an abridgment of due process, therefore, was never tive father blood grouping tests because he cannot afford them violated the indigent's due process guarantee. The Supreme Court distinguished Ake from Smith on a more fundamental basis, a basis that is consistent with the "expanded notion of 'fundamental fairness' [in recent cases in the] treatment of indigent defendants."' ' 0 2 The Court noted that Smith "was decided at a time when indigent defendants in state courts had no constitutional right to even the presence of counsel."' 10 3 Since that time, the Court has recognized "elemental constitutional rights" which have "enhanced the ability of an indigent defendant to attain a fair hearing."' 0 4 Thus, because Smith and McGarty were the products of "altogether different variables" than Ake, the Court held that the precedential value of these two cases was greatly diminished and the Court was not "limited by [them] in considering whether fundamental fairness . . . requires a different result."' 0 5
In light of the Court's gradual expansion of indigents' rights in its effort to minimize the disadvantages facing indigent defendants and to ensure them "substantive equality" in criminal proceedings, 10 6 the Court's holding in Ake is consistent with both Supreme Court precedent and due process demands.
V. ANALYSIS OF AKE
Ake is clearly in accordance with the trend of Supreme Court cases which expand the rights of indigent defendants in criminal proceedings. In holding that an indigent defendant is entitled under the Constitution to the assistance of a psychiatrist, the Ake decision can be viewed as a logical step in the Court's attempt to minimize the legal disadvantages indigents face.
While the Ake decision is necessary to protect due process entitlements, the decision is also important to protect the adversarial nature of criminal proceedings. Justice Marshall's analysis is based upon the notion that the adversary system is the best means of resolving disputes. Given that "the premise of our law is that truth is best insured by an adversarial struggle,"' 1 7 the adversary system can only function optimally when the parties in conflict are roughly equal in terms of "legal, investigative, and expert resources."' Because psychiatry is not an exact science, and psychiatrists "disagree widely and frequently on what constitutes mental illness," juries must determine this issue on the basis of expert testimony offered by each party.' 0 9 If the only expert is court-appointed, as Justice Rehnquist advocates in his dissent, 10 then the jury is likely to regard that expert as impartial and adopt his position."' Moreover, if the expert supports the state's position, the unaided accused will be unable to counter the psychiatrist's persuasive testimony.
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The effect of such testimony is a trial by the "expert." 113 This results not only in "a perversion of the jury function," ' 1 4 but also calls into question "the viability of the adversary system itself." ' 1 5 Given the fact that, regardless of what side the expert testifies on, the jury is likely to accept this "expert" view, 1 16 experts are needed on both sides to undercut jury bias and promote impartiality in the decision making process. Justice Rehnquist's alternative of appointing an independent expert jeopardizes the adversarial nature of criminal proceedings and therefore should not be adopted.
The majority examined three factors to decide whether, and under what conditions, the state must provide an indigent defendant with competent psychiatric assistance. 117 As previously mentioned, these factors are: the private interest affected by the state's action; the governmental interest that will be affected if the safeguard is provided; and, the probable value of the safeguards that are sought, as well as "the risk of an errorneous deprivation of the affected interest if those safeguards are not provided.""
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After finding that a capital defendant such as Ake has a REV. 1054, 1065 (1963) . ("Substantial equality is certainly a minimal condition in a procedural system oriented towards a fair trial").
109 105 S. Ct. at 1096. The lack of consensus in psychiatric assessment is the result of several factors. Most significantly, these factors include psychiatrists' personal biases, such as their ideas concerning punishment, and their institutional biases, such as their awareness of hospitals' inadequacies. Gardner, supra note 46, at 113-14. Moreover, since it is impossible to determine scientifically criminal responsibility on a past occasion, the psychiatrist's conclusion is at best a guess. "uniquely compelling" interest in the proceeding, 1 9 the Court considered the state's interest. 120 Despite the Court's well-founded determination that the state's economic interest is outweighed by both the individual's and the state's interest in "the fair and accurate adjudication of criminal cases," 121 it is questionable whether the Court thoroughly considered the potential costs involved in providing indigent defendants with psychiatric assistance. The Court's failure to articulate what the defendant must demonstrate in order to satisfy his burden of showing that his sanity at the time of the offense is likely to be a significant factor at trial, 122 coupled with the Court's failure to define the scope of the indigent's right to psychiatric assistance after he has made the requisite showing, 23 will likely engender significant costs in judicial time and energy as lower courts struggle to discern the Supreme Court's meaning.
Furthermore, in the absence of clearer guidelines, courts will be forced to make ad hoc determinations in deciding whether particular defendants have made the requisite showing entitling them to expert assistance. Such unbridled judicial discretion may have adverse consequences for the defendant and the state. Worthy defendants may be denied the assistance to which they are entitled constitutionally, and the state may incur greater expenses in prosecuting frivolous appeals.
The majority's reasoning is susceptible to over-extension in other cases involving indigents' rights, 1 2 4 and could subject the state to unlimited financial responsibility. 125 Perhaps the Court can learn a lesson from the more than forty states which provide indigent defendants with limited forms of state-subsidized expert assistance. Some states, for example, limit the availability of expert services to capital cases, 126 while others impose monetary limits. 12 7 Still other jurisdictions give the trial judge discretion to appoint expert assistance. 1 28 Clearer guidelines concerning what the defendant must show in order to satisfy the trial judge that the defendant's sanity will be a significant factor at trial, in combination with a monetary limit imposed upon the assistance provided, would serve to clarify the constitutional right while still conserving valuable state resources and protecting against frivolous appeals. Although the Court in the final prong of the due process analysis accurately determined that "without the assistance of a psychiatrist to conduct a professional examination on issues relevant to the defense ... the risk of an inaccurate resolution of sanity issues is extremely high," 12 9 the Court's statement that the probable value of such assistance is greatest "when the defendant's mental condition is seriously in question," 130 is somewhat problematic. Because the defendant's mental condition is not at issue in every criminal proceeding, the Court will not appoint psychiatric assistance unless the defendant first makes "an ex parte threshold showing to the trialcourt that his sanity is likely to be a significant factor in his defense." 1 3
' 1 Yet this requirement of a preliminary showing provides other courts with little guidance because, as Justice Rehnquist points out in his dissent, "nowhere in the opinion does the Court elucidate how that requirement is satisfied." 1 32 Lower courts, applying the Ake holding, will have difficulty in determining when psychiatric assistance therefore is essential.
In addressing the constitutionality of Ake's sentencing proceeding, the Court employed the Mathews balancing test to determine that due process requires psychiatric assistance at the sentencing phase as well as the guilt phase of a criminal trial. 133 The Supreme Court considered the appropriateness of psychiatric assistance in the narrow "context of capital sentencing [proceedings] , when the state presents psychiatric evidence of the defendant's future danger-ousness." 13 4 The Court asserted that the probable value of such psychiatric assistance is greatest when the question of the defendant's future dangerousness is a significant factor at this phase of the trial.' 3 5 It is in this context that the defendant needs his own psychiatric witness to offer an opposing view rebutting the prosecution's evidence of his future dangerousness.
The Court's conclusion that Ake was entitled constitutionally to psychiatric assistance at his sentencing proceeding, although wellreasoned, leaves some significant questions unanswered regarding the extent of this right. One question is whether an indigent defendant is entitled to psychiatric assistance at the sentencing phase of a criminal trial only when the state presents evidence of his future dangerousness, or whether this right materializes whenever the state presents evidence of any aggravating factor. Obviously, the answer to this question depends upon how broadly courts decide to interpret Ake.
The Court's limitation of the right to psychiatric assistance to capital sentencing proceedings is inconsistent with the purpose underlying the adversary process. Arguably, the necessity of an adversary proceeding in a capital case is more compelling than in a noncapital case because the severity and irrevocability of the sanction involved make an error in a capital sentence potentially more serious than an error in a non-capital case. 1 3 7 Indeed, both Chief Justice Burger in his concurrence and Justice Rehnquist in his dissent advocate limiting the right to psychiatric assistance in both the guilt phase and the sentencing phase to capital cases. Yet, as already noted, 38 the "Constitution makes no distinction between capital 134 Id. at 1097. It is important to note thatJustice Rehnquist concluded that the majority's discussion about the sentencing proceeding is dicta since the Court held that Ake was entitled to a new trial with respect to his guilt. Id. at 1101 (Rehnquist, J., dissenting).
' 35 Id. at 1097. 136 Id. The defendant could also use psychiatric assistance to "raise in the jurors' minds question about the State's proof of an aggravating factor." Id. This function is particularly important in Ake because future dangerousness "is an aggravating factor under Oklahoma's capital sentencing scheme." Id. at 1099.
137 Strickland v. Washington, 466 U.S. 668, 715 (Marshall, J., dissenting). "Because of [the] basic difference between the death penalty and all other punishments, this Court has consistently recognized that there is 'a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case."' Barefoot v. Estelle, 463 U.S. 880, 914 (1983) (Marshall, J., dissenting). Moreover, "[rieliability in the imposition of the death sentence can be approximated only if the sentencer is fully informed of 'all possible relevant information about the individual defendant whose fate it must determine."' Strickland, 466 U.S. at 715, (Marshall, J., dissenting).
138 See supra note 126 and accompanying text.
and non-capital cases." 139 Since the purpose of the adversary system is to produce just results by seeking the truth, and truth finding is equally important in both capital and non-capital cases, the right to psychiatric assistance should not be dependent upon the potential severity of punishment. Furthermore, limiting this right to capital sentencing proceedings is clearly inconsistent with the rest of the Court's holding in Ake. In order to further the Court's stated purpose of assuring indigents "meaningful access to the judicial process,"' 140 the right to psychiatric assistance at the sentencing phase should extend to both capital and non-capital proceedings.
Throughout its opinion, the Court employs a flexible due process analysis which recognizes that due process "is not a technical conception with a fixed content unrelated to time, place and circumstances," but requires "such procedural protections as the particular situation demands."141 While the Court could have analyzed Ake using either a sixth amendment right to counsel 14 2 or a fourteenth amendment equal protection analysis, 143 the due process guarantee of fundamental fairness and notion of flexibility provide a more rea- 142 It is significant to note that the denial of effcctive assistance of counsel has been held to be a violation of due process. Hawk v. Olson, 326 U.S. 271, 276 (1945) . Had the Court chosen to rest its holding on the proposition that an indigent defendant who is denied state subsidized psychiatric assistance is deprived of his sixth amendment right to counsel, the decision probably would have been equally as persuasive. To take one actual example, the Seventh Circuit has held that a defendant may be denied effective assistance of counsel when the court denies an indigent defendant access to an accountant's assistance when he is indicted for income tax evasion. United States v. Brodson, 241 F.2d 107 (7th Cir.), cert. denied, 357 U.S. 911 (1957) .
This approach, like the approach employed by the Court in Ake, is susceptible of overextension in any area where expert assistance may be helpful. In Brodson, the Seventh Circuit recognized the dangers which likely would arise if the court acknowledged that indigent defendants are entitled to expert assistance in order to prepare an adequate defense. The Court reasoned:
[i]t is apparent that the defendant is seeking not merely the services of an expert witness but the services of an expert accountant who is to be used in preparation and analysis of defendant's financial history and in assisting his counsel at and before the trial of his case. Such a policy, if now established, would as a matter of consistency be subject to extension to experts in other fields-psychiatrists, ballistics experts, chemists, physicians, and an unlimited number of other specially trained persons. Id. at 110.
It thus appears that whether the court employs a due process or a sixth amendment right to counsel analysis, the court will consider the same factors in its analysis. 143 105 S. Ct. at 1099 n. 13. sonable framework to work with. 1 44 Moreover, the use of a due process analysis to secure for indigent defendants "[m]eaningful access to justice," 145 is well-documented by a long line of cases beginning with Griffin v. Illinois.146 By choosing to employ a due process analysis rather than an equal protection analysis, the Court chose a path that will likely be less burdensome and less expensive for the state. An equal protection analysis focuses on equality of resources rather than "fairness" and is doubtlessly a more expensive alternative for the state.' 4 7 If, under an equal protection analysis, "the standard is that the state must (furnish [the indigent defendant] with legal services . . . equivalent to those that the affluent defendant can obtain), then no logical limitation exists short of substantial equality."' 14 8 Obviously, the state will have an easier task and a greater possibility of success in providing indigent defendants with a trial that is "fundamentally fair," than in providing indigent and affluent defendants with conditions of substantial equality. The Court's decision to employ a due process analysis rather than a sixth amendment or an equal protection analysis was therefore well-founded.1 4 9
VI. OTHER RESPONSES
The responses of the federal legislature and lower courts as well as the responses of other state legislatures and courts reflect the perceived need for additional aid to indigents. Moreover, the sheer number of statutory' 50 and judicial schemes which already provide state-subsidized expert assistance indicates that the Supreme Court's holding in Ake is not extreme but is, in fact, an almost belated response to a well-recognized problem.
The Federal Criminal Justice Act,1 5 1 enacted in 1964, "was the first significant grant of federal aid to indigents for obtaining experts and investigation facilities."' 15 2 Section (e) of the Act "provides for the allocation of money to pay for expert witnesses" needed by the indigent defendants.1 5 The Act places a limit on the compensation available to each expert,54 and authorizes expenses only for services that are essential to an adequate defense. 155 Since "[i]t is clear that the Act comprehends within its definition of 'expert services' the assistance of a psychiatric expert in preparing and presenting an insanity defense,"' 156 it appears that, even if this federal statutory scheme is not an absolute guarantee for indigent defendants in Ake's position, it is a step toward insuring fairness. It provides at least a minimal degree of protection, protection which was unavailable in Oklahoma state courts prior to Ake.
In addition to the federal statutory response, several lower federal courts have recognized the indigent's right to psychiatric assistance in presenting a defense. 5 7 In United States v. Lincoln,' 58 for example, the Eighth Circuit stated "that when an insanity defense is appropriate the indigent defendant is entitled to psychiatric assistance necessary to both the preparation and presentation of an adequate defense."' 15 9
Many states, through either statutory enactments or judicial decisionmaking, provide indigent defendants with varying degrees of state-compensated expert services. 160 In fact, since over forty states provided for some type of subsidized expert assistance, 161 Oklahoma at the time of Ake was clearly in the minority in failing to provide any assistance. Constitutional as well as practical considerations now compel all states to assure "the defendant access to a competent psychiatrist who will conduct an appropriate examination and assist in evaluation, preparation, and presentation of the defense "if the defendant's sanity will be a significant factor at trial." 1 62
VII. CONCLUSION
In holding that an indigent defendant is constitutionally entitled to the assistance of a psychiatrist, Ake v. Oklahoma provides the indigent defendant with a "more meaningful access to the judicial process." 163 In Ake, the Supreme Court takes a logical and necessary step toward assuring indigent defendants "fundamental fairness" in state criminal proceedings by acknowledging the disadvantages confronting such defendants and providing for them a more meaningful opportunity to be heard. While the decision rests upon compelling constitutional and practical grounds and represents a logical extension of judicial precedent, it is not entirely problem-free.
The most obvious criticism of Ake is the opportunity it provides for overextension. 164 The Mathews balancing approach employed in Ake can be used to justify state-appointed expert assistance in any situation where such assistance may be useful. Such overextension may cause the state to incur enormous costs.
Furthermore, the failure of the Court to elucidate the requirements for a preliminary showing concerning the defendant's sanity, 16 5 and the failure of the Court to adequately define the scope of the indigent's right to a psychiatrist, combine to leave courts uncertain in the future about how to implement this right. Due process requires that the indigent defendant be given the opportunity to present his claims fairly. The state's duty, however, is not "to dupli- (1974) . Moreover, "the fact that a particular service might be of benefit to an indigent defendant does not mean that the service is constitutionally required." Id.
167 Note, supra note 108, at 1069. Since Ake was decided on due process grounds rather than on equal protection grounds, Ake assures only "fundamental fairness" and not substantial equality. The problem of draining state resources is then unlikely to arise if Ake is interpreted as providing only this "fairness" minimum.
